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Abstract

The protection of human rights in any national constitution is a
recognition and part fulfillment of the international obligation of the
State to take joint and separate action in cooperation with the UN for
the achievement of universal respect for, and observance of, human
rights and fundamental freedoms. While the need for the guarantee and
protection of human rights in national constitutions cannot be doubted,
it is important to do a critical content-analysis of these constitutional
provisions with a view to seeing their real value against the concept of
universality, interrelatedness and interdependence of human rights.
The primary role of this paper therefore is to examine to what extent
the provisions of the Nigerian constitution on human rights energize,
invigorate, and galvanise human rights goals in Nigeria? Essentially, it
is proposed to examine salient issues and problems in the extant
Nigerian constitution which, arguably, deconstruct or undermine
traditional human rightsjurisprudence and goal. In the first part of this
paper, it examines the meaning of constitution, the historr.cal evolution
of the Nigerian constitution and the concept of human rights Bais tf)
provide the fundamental Imowledge needed forfurther analy;z;. This
would be followed by a critical content analysis of the provisions of
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pertinent issues and problems in some provisions which negate a4
undermine human rights goal and jurisprudence. It argues against t,
-etention of the identified provisions and set a roadmap for reforms
In the first part of this paper, it examines the meaning of constitution,
the historical evolution of the Nigerian constitution and the concept
of human rights so as to provide the fundamental knowledge needeq

for further analysis.

THE MEANING OF CONSTITUTION
Most modern nations have fundamental documents which are

especially designated as Constitutions that define the scope and limits
of the powers of organs of government which run their affairs®.
Constitutions provide boundaries and contexts for legislative acts of
national and sub-national parliaments and they circumscribe judicial
interpretation of legal enactments by legislative assemblies.

The constitution is one of the major contributions of Greek
civilization to the world. An instrument of the state, the constitution
became more popular in the 18th and 19th centuries in Europe and
the United States of America. By the 20th century, it had been globally
accepted that the constitution in the written or unwritten form is a
necessary instrument for democratic and representative
governments. -

The constitution is the fundamental law that establishes the character
of a government by defining the basic principles to which 2 society
must conform, by describing the organisation of the tc;ovemment and
regulation and distribution and limitations on the functions of
different government departments; and by prescribing the extent and
manner of the exercise of its powers. It can also been described as?
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legislative charter by which a government or group derives its
authority to acte.

Thomas Paine “The Constitution of a Country is not the act of its
Government, but of the People constituting a Government. It is the
Body of Elements to which you can refer and quote article by article;
and which contains the principles upon which the Government shall
be established, the manner in which it shall be organized, the powers
it shall have, the Mode of Elections, the Duration of Parliaments, or by
what other name such Bodies may be called; the powers which the
executive””.

Aristotle, in his classic, Politics, gave what has become an
authoritative definition of Constitution as an organisation of offices in
a state, by which the method of their distribution is fixed, and the
sovereign authority is determined, and the nature of the end to be
pursued by the association and all its members is prescribed. A
constitution is defined by Aristotle as “the arrangement of
magistracies in a state, especially the highest of all.”8 He identifies the
constitution with the government: “The government is everywhere
sovereign in the state, and the constitution is in fact the government.
For example, in democracies the people are supreme, but in
oligarchies, the few; and therefore, we say that these two forms of
government also are different: and so in other cases.”? What Aristotle
means by his definition of a constitution is that the arrangement of
offices, and especially of the highest offices, determines the form of
the constitution governing the state, and also determines the form of
government. For example, in a state where the offices (and especially

éAbiola Ajimobi, Review and Reform: Key Elements and Implications of Nigeria's Constitution
Review Process. Retrieved 5/5/17 from https://www.facebook.com/notes/abiola-adeyemi-
ajimobi/review-and-reform-key-elements-and-implications-of-nigerias-constitution-review,
7 Thomas Paine, Rights of Man, London: Dover Thrift, p, 4,

& Aristotle. The Politics. Translated and with an introduction by Carnes Lord, Chicago:
University of Chicago Press, 1984, pp. 10-11.

9 Aristotle, The Politics, Translated and with an introduction by Carnes Lord, Chicago:
University of Chicago Press, 1984.pp. 11-14
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Nigeria under the colonial authority of the British Monarch. The
emergent entity was administered under the authority of the British
monarch through her appointed agent: a Governor-General. Lord

Frederick Lugard was the Ist Governor-General of amalgamated

Nigeria. The 1914 Constitution created a Legislative Council of the
Colony which was however restricted to making laws for the Colony
of Lagos alone, whilst the Governor General made laws for the rest of
the country?2, :

Eight years later, the 1914 Constitution was replaced by the 1922 Sir
Clifford Constitution. Notably, the latter Constitution established a 46
member Legislative Council which was given law making
responsibilities for the Colony of Lagos and the southern provinces.
The Council had 27 members including the Governor, the Lieutenant-
Governors, other elected and nominated members including three
representing Lagos as the administrative and commercial capital and
one representing Calabar as a big commercial centre. Notably, the
1922 Constitution introduced, for the first time in any British African
territory, the elective principle with Lagos and Calabar being granted
the franchise to elect their representatives to the Legislative
Council?s,

1946 saw the adoption of the Arthur Richard Constitution which
defined Nigeria, for the first time, in terms of regions - thus dividing
the still colonised country into three main regions: the Northern,
Western and Eastern regions. This constitution came into effect after
the Second World War - an event which had a significant effect on
constitutional reforms relating to the governance of colonial Nigeria,
and indeed Africa as a whole, as returning African heroes of the war
who were conscripted to fight on the side of the British returned with
a deeper understanding of national freedom and international

12 Nigeria - The Constitution Development  History, va'rit.‘\'od 3/5/17 from
www.lawnigeria.com/CONSTITUTIONHUB/1960-1999ConstitutionofNigeria.htm!
13 Nigeria - The Constitution Development History. Retrieved 3/5/17 from

u)wzu..'nwm'gen'n".cam/CONS TITUTIONHUB/1960-1999ConstitutionofNigeria.html
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sovereignty. In addition, the charter of the United Nations which Was
adopted after the war made strong reference to the freedom of
colonised peoples under the principle of respect for self.
determination!4.

The chain 'of events culminated in the formation of the Nationg|
Council for Nigeria and Cameroons, which later became the Natigpy
council of Nigerian Citizens, (N.C.N.C), an organization which engage
in the active mobilization of the indigenous peoples of Nigeri t,
harness the global tide in favour of self-determination and politicg
independence from the shackles of colonialism. The 194¢
Constitution was thus a compromise instrument on the part of the
British colonialist designed to establish a constitutional framework in
which all sections of Nigeria could be represented on the Legislative
Council and which guarantees an unofficial majority both in the
House of Assembly and in the legislative council for indigenous
Nigerians?s,

Five years later, the 1946 Richards Constitution was again ditched in
favour of the 1951 Sir John Macpherson Constitution. Whereas its
successor suffered from the charge of being an imposition of the
British colonialists without any input from the indigenous people of
Nigeria, the 1951 Macpherson Constitution came into being after an
unprecedented process of consultation with the peoples of Nigeria.
According to Dikemgba “no other constitution so widely reached out
to the people than the Macpherson constitution of 1951%
Instructively, meetings and consultations leading down to its making
were held at 5 levels - Village, District, Divisional, Provincial and
Regional levels - before the national conference. The regiona
conferences were held at Ibadan, Enugu and Kaduna, respectively and
produced a general consensus in favour of a federal system of

14 . X - y . = .
4 Nigeria - The Constitution Development History, Retrieved 3/5/17 from

: ur’u”“'l”“””lgt""'"-CO"'/CONST”'UTIONHUB/T960-1999C(msn'.'uHmuy‘Nigcrr'n.hnni
i Nigeria - The Constituti . TR . 7 from
i, wstitution  Development History. Retrieved 3/5/17
vww.lawnigeria.com/CONSTI FUTIONHUB/1960-1999ConstitutionofNigeria.html
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up till that time part of a larger Nigeria and' Northerr.] .Camero()ns_
Specifically, for the first time, Ministers were given spec;ﬁlc portfoligg,
Thus, the Lyttleton Constitution could best be descrlbed. as the
transition instrument towards Nigeria's independence in 1960 unde,
a federal structure with democratically elected federal and regjong
legislature. VI
In 1960, Nigeria was granted political independence as a sovereigy
state under ‘the 1960 Constitution which provided for ;
parliamentary system of government, 3 regions (Northern, Easterp
and Western Regions), a bicameral legislative framework at the
federal (Senate and House of Representatives) and regional levels
(House of Assembly and House of Chiefs) with the legislative powers
. of government delineated into three categories or lists - exclusive,
concurrent and residual. The parliamentary system designed under
the 1960 constitution recognized the British monarch as the Head of
State with powers to appoint a resident agent- the Governor-General-
to exercise executive powers on her behalf while a Prime Minister
elected by the federal parliament acted as the Head of the federal
Executive Council. The Constitution also took steps to define ‘Nigerian
citizenship’ while outlining constitutionally protected rights for
citizens and persons in Nigeria.

However, by designating the Governor-General as a representative
and agent of the British Queen or Monarch - instead of the People of
the independent and sovereign state of Nigeria, the effect was t0
render Nigeria a dominion territory - a status which contradicted the
Very nature and basis of the independence claimed in 1960. In
addition, the 1960 Constitution denied Nigeria an effective dominion
over its judicial powers as it gave final appellate authority over
Nigeria to the Privy Council established by the British Queen instead
of the Federal Supreme Court and its judges. Those fundamental
derogations from Nigeria's sovereignty and other observed

10| |
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In section 18, Government 18 obliged to direct its policy towards
ensuring that there are equal and adequate educational opportunities
at all levels and Government shall as and when practicable provide
free, compulsory and universal primary education, free university
education and free adult literacy programme.

Section 21 which deals with cultural rights provides that the state
shall protect, preserve and promote the Nigerian cultures which
enhance human dignity and are consistent with the fundamental
objectives provided for in the constitution.

It may be noted that by section 6(6)(c) of the Constitution, the
foregoing “rights are not justifiable”. Consequently, no action may lie
to enforce compliance. Unlike chapter ii, chapter iv of the 1999
Constitution, guarantees a catalogue of enforceable fundamental
rights. The fundamental rights guaranteed under chapter iv are
essentially, the civil and political rights guaranteed in major
international human rights instruments. The civil and political rights
form the bedrock of the first Generation Rights. These rights are
libertarian in character as they relate to the sanctity of the individual
and his rights within the socio-political milieu in which he is located.
The rights seek to protect and safeguard the individuals, whether
alone or as a group, against the abuse of power, especially by political
authority.32 Since what is involved is comparable with the rights
guaranteed in the UDHR and International Covenant on Civil and

Political Rights 1966, it will suffice to simply enumerate these rights
without amplification as follows:

1. Right to life3?,

2. Right to dignity of the human person33,

3. Right to personal liberty3+

4. Right to fair hearing3s;

" Section 33, 1999 Constitution
¥ Section 34 1999 Constitution
M Section 35 1999 Constitution
% Section 36 1999 Constitution
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PrOmUlgati‘on and the act of this body becomes final since there is no
other means of ensuring that the recommendations were not

altered*s. The Nigerian experience reveals that changes were made to
the final draft before promulgation.

DISCRIMINATORY CHARACTER OF THE CONSTITUTION
Another perplexing issue in the Nigerian Constitutional guarantee of
human rights relates to the discriminatory provisions in it. Some of
the rights are guaranteed to Nigerian citizens only. For instance, the
right to private and family life under section 37 is evidently granted
to Nigerian citizens only. Similarly, by sections 41 and 43 of the
Constitution, the right to freedom of movement and the right to
acquire and own immovable property anywhere in Nigeria are
respectively guaranteed to Nigerians only. Section 43 did not attempt
to hide its discriminatory intent when it unequivocally provides
that: Subject to the provisions of this Constitution, every citizen of
Nigeria shall have the right to acquire and own immovable property
anywhere in Nigeria.67 There is no separate section or clause where
comparable right is granted to non-Nigerians living in Nigeria.
The question is, can these discriminatory provisions be justified
against the garb of universality in which human rights are
clothed? Major international human rights instruments contain and
convey the universal character of human rights. For instance Articles
2 of the UDHR, 1948, which Nigeria has subscribed to provide that:

Everyone is entitled to all the rights and freedoms set

forth in this Declaration without distinction of any

kind, such as race, colour sex, language, religion,

political or other opinion, national or social origin,

property, birth or other status.
The right to freedom of movement which is guaranteed only to
Nigerians in section 41 of the Constitution is guaranteed without

“ Peter Ekeh, Military Rule and Damage to the Spirit of the Nigerian Constitution. ol )
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If any other law is inconsistent with the

provisions of this constitution, this

Constitution shall prevail and that other law

shall to the extent of the inconsistency be void.

‘The constitution is supreme over the

legislature because it does not only control the

legislature in its law making functions,

amendment of the constitution requires more

than the procedure for ordinary law making.’
The constitution went further to provide in section 14’ (2)( a):

Sovereignty belongs to the people of Nigeria from

whom government through this constitution derives

all its powers and authority. .
From the foregoing, it means that the constitution is supreme and all
the three tiers of government must adhere strictly to its provisions.
The 1999 constitution defines the roles, functions and objectives of
each organ of government. The supremacy of the constitution is the
basic tenets of the democratic system of government. The supremacy
of the constitution is amply demonstrated and well defined in Section
1(3) of the 1999 constitution as quoted above. The constitution
assumes that those who wield the powers of the state will be
conscious of and responsive to its obligations and responsibilitiess1.
Powers are bestowed upon the institutions and organs of government
not for the personal aggrandisement of those who wield them from
time to time but for the welfare and advancement of the society as a
whole. The events in the history of Nigeria and especially in our body
politic is worrisome and calls for sober reflection. Presidents leave
the country without constitutionally informing their people, a right
that they possess. The court grants bail to people and the government

51 Sahara Reporters, The Supremacy of the Constitution , Good Governance and the
doctrine of Necessity: A Critical Appraisal.
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sits on the bail. The president sends troops to wipe out a whole
village, which goes contrary to human rights®2,
The first major hurdle militating against genuine enthronement g
civil rule in Nigeria is inability of our political class to adhere to the
provisions of the constitution. The Preamble of the 1999 constitutigy
provides thus:

“We the people of the Federal Republic of Nigeria,

having firmly and solemnly resolved to live in Unity

and harmony as one indivisible and indissoluble

sovereign Nation under God dedicated to the

promotion of Inter African solidarity world peace,

international 6ooperation and understanding.

And to provide for a constitution for the purpose of

promoting the good government and welfare of all

persons in our country on the principles of

freedoms, equality and justice and for the purpose

of consolidating the unity of our people”
RELIGION AND HUMAN RIGHTS
Religion, especially the Islamic religion has been accused of standing
for class society and patriarchy, and thus undermining the
fundamental human rights of women$3, This has become increasingly
emphasized in relation to women. It is such that religion is now seen
as one of the instruments of oppression rather than redemption. The

52 ’
Sah.ara Reporterg I'he Supremacy of the Constitution , Good Governance and the
doctrine of Necessity: A Critical Appraisal.

5"-CI', Rose Uchem, “Violence Against Women in M
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(c))fil\hgorla, ed (,'yriI‘()hnnuru, Abuja: Aboki Publishers, 2008,p. 124; cf Mm'ﬂ{j ;\‘ml";
Oil:ztllzinlcl:ul]:)::; cll‘: ll\jllmwl';‘f’vi I!‘f"1l‘3iii(‘al Reflections on Christianity in Africa,New York:
1968.- Rose b : : “ry. ,.d,ly' fhf' Chutreh and the Second Sex, 1.0]‘[(1(';111 Geoffrey Chapmat
968, semary R, Ruether, “Feminism and Patriarchal Religion: P -
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w reform, and the domestic enforcement (¢
d standard for the observance of womep:
the Convention for the Elimination

Discrimination Against Women (CEDAW). Democracy is not all aboy

elections. The true test of democracy is a nation's capacity to upholq
tic and human rights of all its citizeng
mic and social status, and of

to work towards la
international norms an
human rights such as

the constitutional, democra
- regardless of ethnicity, race, age, econo

course gender®?.

THE NIGERIAN CONSTITUTION AND INTERNATIONAL HUMAN
RIGHTS INSTRUMENTS

An important issue for consideration is the relationship between the
international human rights instruments (UDHR and the African
Charter) and the domestic (municipal) law, which includes the
constitution. On this issue, two principal schools of thoughts have
emerged, viz Monism and Dualism. While the former asserts that
international law and municipal law form part of a universal legal
order, the latter holds that international law and municipal law are
rwo distinct legal ordersé*. In Nigeria, the theory of dualism holds
sway. The law forming the foundation upon which the status of
treaties (including human rights treaties) can be assessed within the
Nigerian legal order is section 12 of the Constitution which proVideS
that: “No treaty between the federation and any other country shall
have force of law except to the extent to which any such treaty has
been enacted into law by the National Assembly”. This proviSiOn
clearly adopts the Blackstonian doctrine of transformation The
theory essentially states that international conventions or treaties
are not directly enforceable in national legal systems unless
provisions of such treaties or conventions have been re-enacted, bY

:*4 Eics)dtjyg ewipape;r'g\ém’] 3, No.4979, Monday, December 8, 2008, p.10
0.U. Gasiokwu, ECOWAS: Problems 4o i re - s Pl ]
Expressions Ltd, 1988, p, 239. ems of Citizenship and Free Movement, Mono
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and globalisation of human rights. The Universal Declaratigp of
Human Rights, 1948 represents a bold attempt by the UN to elaborate
on and give concrete and authoritative expression to the imprecjg,
and ambivalent definition of human rights contained in the UN
Charters®. The UDHR has served as a template for subsequent human
rights instruments and has had a positive impact on the legal,
political, and cultural evolutions of nations and remains the mirror by
which every individual and every organ of society reflects on human
rights?0. Since the adoption and promulgation of the UDHR 1948, the
United Nations has not wavered in its commitment to the promotion
and protection of human rights.

However, by the provision of section 12, the Nigerian Constitution can
limit, restrict, circumscribe and abridge international human rights
treaties to which Nigeria is a party. This being the case, the 1999
Nigerian Constitution like its predecessor constitutes a formidable
clog to the international jurisprudence and goals of human rights. It
- Isimportant to recall that Nigeria is not onily a signatory to the African
Charter on Human and Peoples Rights but greatly energized the
process leading to its birth. In addition, Nigeria has also domesticated
the Charter by enacting the African Charter on Human and Peoples
Rights (Ratification and Enforcement) Act, 2004.

It is a notorious fact that many people have suffered or continued to
suffer human rights infractions. Regrettably, they are unable to seek
redress either because they are indigent or ignorant. Although the
Constitution makes provision requiring the National Assembly t0
make law for rendering of financial assistance to any indigent citizen
where his right has been infringed to enable him engage the services
of a lawyer to prosecute his claim, this provision has remained dead
letters. The National, Assembly has not made any meanim‘%ml
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provision in this regard as the Legal Aid Programme in existence is
not only weak but ineffective.

Permissible derogations contained in the constitution are too wide
and in some cases, nebulous and antithetical to the cause of human
rights. For instance section 33 of the 1999 Constitution guarantees
right to life in a widely qualified manner when it sets out in sub-
section (2) four grounds upon which a person may lawfully be
deprived of his life. Of particular concern is the provision which
excuses and justifies deprivation of life in defence of property, in
order to effect lawful arrest, or to prevent the escape of a person from
lawful custody. By this provision, therefore, a person who is accused
of any offence no matter the nature may be extra-judicially, yet
lawfully killed in an attempt either to arrest him or prevent his escape
from lawful custody. Similarly, a person may be justifiably killed in
defence of property. The Constitution fails to define the quantum of
property which will justify such killing. In any case, ascribing or
placing the value of property over and above that of human life is
preposterous. Itis nothing but needless retention of the old common
law dogma'in twenty century legislation.

The exceptions erected by the Constitution to the right to life amounts
to utter derogation therefrom. Why should the police kill in defence
of property? What kind of property is worth human life? For us, this
is unduly protective of the capitalist ethos and is totally alien to
African tradition. It could also provide a blank cheque for wanton
killing by police who, on the grounds of protecting private or public
property may Kill.

Similarly, the provisions of section 37 dealing with right to private
and family life; section 38 which guarantees right to freedom of
thought, conscience and religion; Section 39 which provides for right
to freedom of expression are not granted in absolute terms. Also, the
provisions of section 40 and 41, which guarantee right to peaceful
assembly and association and right to freedom of movement

29 | !:.}glx\

Scanned with CamScanner



Scanned with CamScanner




Scanned with CamScanner




Scanned with CamScanner




Scanned with CamScanner




Scanned with CamScanner




Scanned with CamScanner




